
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

JWG l ~ 2013 

George Tsiolis, Esq. 
Attorney at Law 
351 Lydecker Street 
Englewood, NJ 07631 

75 Hawthorne Street 
San Francisco, CA 94105 

Re: Freedom of Information Act Request, Case Number 09-FOI-00069-12 

Dear Mr. Tsiolis: 

This is in response to your Freedom of Information Act request ofNovember 11, 2011 
·(the response was extended by you until August 30, 2013), concerning any reports issued by EPA 
Region IX or NEIC since February 3, 2011, or any e-mails, memoranda, other reports, and other 
documents, that "formed the basis of, or otherwise informed,"1 the findings in Paragraphs 24 and 
25 of the Finding ofViolation ("FOV") issued by EPA Region IX on November 10, 2011; 
regarding the Asarco Hayden Smelter, and e-mails, memoranda, reports, and other documents 
transmitted between and among the EPA and ADEQ concerning these records or documents. 

We have identified the following document that is responsive to your request, and that is 
not covered by an exemption set forth at 5 U.S.C. § 552: 

Memorandum, Potential to Emit for MACT Standards -- Guidance on Timing Issues, Issued by 
JohnS. Seitz, Director, Office of Air Quality Planning and Standards (May 16, 1995), available 
at http://www.epa.gov/reg5oair/toxics/ptetime.html (because this document is readily available 
on the Web, we are only providing a link to it at this point. However, upon request, we can 
provide a hard-copy). 

We are denying your FOIA request in regard to all other responsive records because they 
are exempt from mandatory disclosure by virtue of 5 U.S.C. § 552(b )(7)(A) (Exemption 7). The 
requested records or information were compiled for law enforcement purposes, and the release of 
them could reasonably be expected to interfere with enforcement proceedings. 

1 We are construing the term "formed the basis of, or otherwise informed" to mean 
records or documents actually relied upon by NEIC or EPA Region IX in making its findings. 



We are also .unable to provide you with certain of the documents because we have 
determined them to be exempt from mandatory disclosure by virtue of5 U.S.C. § 552(b)(5) 
(Exemption 5). These documents are intra-agency communications that are internal deliberative. 

Finally, we have determined that a portion of the records responsive to your request have 
been claimed as confidential business information and may contain trade secrets or commercial 
or financial information which is exempt from disclosure under 5 U.S.C. 552(b)(4) (Exemption 
~). Pursuant to 40 C.F .R. 2.204( d)( 1 ), your request as it relates to this material is being initially 
denied because further inquiry by EPA is required before a final determination can be made. We 
will consult with the third parties in connection with their business confidentiality claim(s) 
covering these records and EPA Region 9 will issue a final confidentiality determination. 

An itemized list by categories of the withheld material along with the basis for withholding is 
provided below: 

1. The report issued by NEIC titled "Clean Air Act Report: ASARCO LLC - Ray Complex 
Hayden Operations," including all drafts and versions of that report (Exemptions 5 & 7); 

2. All attachments and/or appendices to the NEIC report described in Item #1 (above) 
(Exemptions 4 & 7); and 

3. Around 20-40 internal e-mails pertaining to the FOV (Exemptions 5 & 7). 

You may appeal this partial denial to the National Freedom of Information Officer, U.S. 
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T), Washington, DC 
20460 (U.S. Postal Service Only), FAX: (202) 566-2147, E-mail: hq.foia@epa.gov. Only items 
mailed through the United States Postal Service may be delivered to 1200 Pennsylvania A venue, 
NW. If you are submitting your appeal via hand delivery, courier service or overnight delivery, 
you must address your correspondence to 1301 Constitution Avenue, N.W., Room 6416J, 
Washington, DC 20004. Your appeal must be made in writing, and it must be submitted no later 
than 30 calendar days from the date of this letter. The Agency will not consider appeals received 
after the 30 calendar day limit. The appeal may include as much or as little related information 
as you wish, as long as it clearly identifies the determination being appealed (including the 
assigned FOIA request number- 09-FOI-00069-12). For quickest possible handling, the appeal 
letter and its envelope should be marked "Freedom of Information Act Appeal." 

If you have any questions, please contact Ivan Lieben, Assistant Regional Counsel, at 
(415) 972-3914 or Lieben.lvan@epa.gov. 


